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Fast forward to . .. 2000

Your friend Joe calls you up to grab a $5 cup of coffee at
Starbucks. You tell him you have to head over to Virgin
Records to pick up the new Metallica single, which you
have been anticipating for weeks.




Competing Demands and the Need for
Balance Striking

Music fans want as much music as possible delivered to
them in the most convenient ways, and the ability to
listen to that music anywhere and everywhere.

The music industry and its artists and writers need the
ability to make money so that there would still be
sufficient incentives to create and to invest In creation.

There Is a need to strike a balance between
protecting Intellectual property and providing
public access to It.




Copyright Law and DRM

Copyright law and digital rights management (“DRM”)
technologies are two complementary approaches to
reconciling these competing demands.

Copyright is a set of legal rules designed to incentivize
creators to create and distribute their content by limiting
what the public can and cannot do with that content. It
IS a set of norms that govern people’s conduct.




Copyright Law and DRM (cont)

DRM is a set of technological “rules” that can protect
copyrights in the digital environment where it would
be otherwise difficult to protect them (i.e., where there
IS an exponential threat of piracy).

DRM not necessary where the scholar had to handwrite
the scroll.




Copyright Law and DRM (cont)

DRM can also control rights and usage permissions of
content and digital information, creating new
opportunities and efficiencies for media and information

to be packaged and distributed.

 DRM rules may address the price of the content, the
frequency and duration of access, and whether the user
IS authorized to save, print, or transfer the content to

other users or devices.




Copyright Law and DRM (cont)

 This permits consumers to purchase and pay for only
what they want without having to pay for what they
don’t need. For example, a consumer may only desire
to watch a video one time, on one device, without
having to pay for the added value of repeated Viewings
or the ability to “space-shift” or “format shift.”

The technological “rules” of DRM are further enforced
by legal rules that prohibit their hacking or
circumvention. These rules are part of the Copyright
Act — enacted in 1998 through the Digital Millennium
Copyrlght Act — although they are technically not 5
“copyright law.” - - BB




Other Technologies That Enable Music
Licensing on the Internet

Content recognition software enables (initially)
unauthorized Internet distribution to be curtailed, or
monetized. It does so by enabling the identification of
copyrighted material so that it can be either licensed and
posted, or filtered and blocked.




Fingerprinting/Filtering

« Audio-fingerprinting technologies have existed for a
number of years. A database stores digital representations
or “fingerprints” of a sound recording, such as the
soundtrack of a film. Existing video files on a service (such
as MySpace, Grouper, or YouTube) are then “matched” to
these fingerprints and the metadata is checked to determine
whether the owner of the content has chosen to license the

file, iIn which case it may remain on the site, or to filter and

b ock It, In which case it shall be removed, and any flle that

a user attempts to post to the site in the future that « .« o

match such “fingerprint” shall also be blocked .

from being posted.




Fingerprinting/Filtering (cont)

* Video-recognition software is to some extent in Its
Infancy, but is being developed by Audible Magic,
Gracenote and others. These will consist of databases of
“fingerprints” of video files. Video is more complex to
analyze and more information needs to be captured in the
fingerprint. There are also more ways to fool the
technology, for example, by cropping the image.




Fingerprinting/Filtering (cont)

Monetization. Where fingerprinting Is used, content
owners can license and be compensated for exploitations
of their works. There are any number of business
models. For example:

* The number of times a film has been viewed or
“streamed” to a user can be tracked, and the licensor
paid a per-play fee.

 Advertising can be sold on the pages from which the
films are streamed, and the content owner can be

paid a percentage of such ad revenue. Heo




Fingerprinting/Filtering (cont)

Caveat: Deploying any type of fingerprinting
technology can carry a price, as users may leave the
filtered web sites and migrate to online destinations that

do not carry restrictions or advertising.




“Superdistribution”

In addition to fingerprinting, there are other electronic
mechanisms to mark or tag digital files and trace their
usage. These mechanisms can allow even content traded
on P2P sites like BitTorrent or eDonkey to be
monetized. SNOCAP and MASHBOXX provide such
mechanisms to trace and monetize digital music on P2P

networks.




“Superdis

tribution” (cont)

Superdistribution is a concept of licensing and

distributing
allow free d

digital goods. The fundamental idea is to

Istribution of digital content, for example,

on a P2P network, while controlling access or usage
with the content owner defining the terms through

DRM. The

content Is distributed from user to user

Instead of selling the goods in a computer store or web
shop. In order to work, a persistent cryptographic
wrapper must stay in place when the digital property is
used, copied, or redistributed, etc.




“Superdistribution” (cont)

That is, If User A must follow certain rules with respect
to accessing and/or using the content (e.g., pay $9.99
prior to access; copy never; copy only to three devices;
etc.), those rules follow the content when it is

C

Istributed by User A to User B, and User B must

C
f

follow those same rules. A DRM system tracks the

eals and the usage associated with the access to the
Iles, and payment information is exchanged securely

among the parties.




“Superdistribution” (ont)

Superdistribution is very efficient because the
distribution chain forms a tree where one user copies the
content to all his friends. For example If one user copies
the content to five of his friends and every one of them
copies the content to other five friends it does not take
long before hundreds of users have the content (whether
or not they choose to unlock it and pay for it, if that is
what the DRM requires in order to access the content).




New Digital Media Business Models and
Services

Fixed line

Audio

Standard permanent downloads, wrapped in DRM
Premium DRM-free higher sound quality downloads
Subscription — portable and non-portable

Free-to-the consumer advertising supported streams
Custom interactive “radio”

Preloaded devices

Kiosks




New Digital Media Business Models and
Services (cont)

Video

e Permanent downloads

e Streams

* Free-to-the-consumer ad-supported advertising supported
streams

o User-generated video




New Digital Media Business Models and
Services (cont)

Mobile

Audio

e Mastertone or ringtone (voicetone, video ringer)
e Ringback tone

o Full track download

e Streams

e Custom “radio”




New Digital Media Business Models and
Services (cont.)

Video
 Permanent download

e Streams
e Mobile TV

As a result of these new models and technologies,
consumers can now experience music in a variety of
digital formats around the globe.




Licensing Pitfalls and Concerns = -
< A

There are a host of legal issues to consider when
licensing and monetizing music and videos for Internet
distribution, particularly via P2P networks and UGV
Sites. A few:

e |s all of the content within the recording or video
cleared for Internet distribution?

o What if the filter doesn’t work? Are you indemnified?

* Have you inadvertently licensed unclaimed content
(i.e., content not identified via the fingerprinting

technology to be licensed or blocked)?




Licensing Pitfalls and Concerns (cont)

« Are you contributing to infringements or moral rights
violations by end-users with respect to UGV (in other
words, by licensing the site are you encouraging users
to create unauthorized derivative works, including so-
called “mashups”)?

« Are you a contributory or vicarious infringer if you
financially benefit from a P2P service, even if you are
only receiving revenue from content you have
licensed?




Licensing Pitfalls and Concerns cont)

One should be able to address most if not all of these
problems by:

o carefully circumscribing the scope of the license (make
It a quitclaim license, If possible, that Is, you are only
licensing to the extent of your rights);

« making it clear that the license only applies to
recordings or videos that have been located and
claimed and only takes effect once claimed;




Licensing Pitfalls and Concerns (cont)

 limiting your share of revenue to a per-play fee or a
revenue pool directly tied to recordings or videos
embodying your music (i.e., only advertising revenue
attributable to pages from which *“your” recordings or
videos are streamed);

e getting a broad “take down’ right; and

 getting and not giving an indemnity.
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