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IMPORTANT AND IMMEDIATE CHANGES TO COBRA  

 
On February 17, 2009, President Obama signed 
the American Recovery and Reinvestment Act of 
2009 (the “Act”), which, among other things, 
provides assistance to terminated employees who 
are eligible for health care continuation coverage 
under the Consolidated Omnibus Budget 
Reconciliation Act of 1985 (“COBRA”). 

BACKGROUND 

Before the Act, COBRA provided that employees 
and their dependents (collectively “Qualified 
Beneficiaries”) who lost coverage under a group 
health plan due to a termination of employment, 
reduction in hours, or another qualifying event, 
were eligible to elect continuation coverage under 
COBRA. Such coverage generally lasted 18 
months, although coverage could be extended to 
36 months under certain circumstances. COBRA 
permitted employers and health plans (collectively 
“Employer(s)”) to charge Qualified Beneficiaries 
premiums of up to 102% of cost required of the 
Employer to provide a Qualified Beneficiary with 
health care coverage. 

THE NEW COBRA SUBSIDY  

The Act provides a subsidy to help alleviate the 
burden of COBRA premium payments for most 
Qualified Beneficiaries. The subsidy will cover 
65% of the premium charged to the Qualified 
Beneficiary, meaning that the Qualified 
Beneficiary is only responsible for paying 35% of 
the original COBRA premium to the Employer. 
The subsidy applies to all health plans covered by 
COBRA and to similar health care coverage 
continuation programs under state laws (e.g. New 
York’s mini-COBRA). Therefore the Act applies 
to small Employers with under 20 employees. 

The subsidy is effective for coverage periods 
beginning after February 17, 2009 (which 
generally start in March) and applies to Qualified 
Beneficiaries who lost coverage due to an 
involuntary termination of employment between 
September 1, 2008 and December 31, 2009. The 
subsidy is on a prospective basis only. 

The subsidy is available for a maximum of 9 
months. The subsidy may end earlier, for example 
when the Qualified Beneficiary becomes eligible 
for coverage under another group health plan or 
Medicare or the maximum COBRA coverage 
period ends. A Qualified Beneficiary must inform 
the Employer when he or she is no longer eligible 
for COBRA coverage. The Qualified 
Beneficiary’s failure to notify the Employer will 
result in a penalty tax on the Qualified 
Beneficiary of 110% of the premium reduction. 

In order to qualify for the subsidy, the Qualified 
Beneficiary must pay the reduced COBRA 
premium of 35%. The Employer will then receive 
the subsidy from the federal government, which 
will cover the remaining 65% of the original 
COBRA premium. Typically, the subsidy will be 
a credit against payroll taxes. If the subsidy 
exceeds the payroll taxes, the federal government 
will provide funds in cash. The subsidy goes to 
the entity to which Qualified Beneficiaries pay the 
COBRA premium (i.e. the employer or the health 
plan). 

INCOME LIMITATIONS 

The subsidy begins to phase out starting at 
incomes of $125,000 for individuals and $250,000 
for couples filing jointly and is completely 
eliminated once incomes exceed $145,000 for  
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individuals and $290,000 for couples filing 
jointly. Any portion of the subsidy that a 
Qualified Beneficiary receives but for which he or 
she is not eligible must be reported on his or her 
annual income tax return and paid back to the 
government as additional tax.  

Consequently, it appears that Employers may 
ignore the income thresholds and simply permit 
every Qualified Beneficiary to pay the reduced 
COBRA premium. However, Employers must 
permit individuals to elect not to receive the 
benefit of the subsidy.  

EMPLOYER RESPONSIBILITIES 

Employers have to make the benefit of the 
subsidies available immediately and must refund 
or credit COBRA premiums paid in excess of the 
35% on or after February 17, 2009. 

Employers must provide notice to Qualified 
Beneficiaries of the premium reductions at the 
time they lose health care coverage as an 
employee, if before 2010. For those Qualified 
Beneficiaries who lost health care coverage on or 
after September 1, 2008, notice must be provided 
by April 18, 2009. The Department of Labor will 
provide a model notice by March 17, 2009. 

Employers may also permit Qualified 
Beneficiaries to elect to change their health care 
coverage to a less expensive coverage option, 
provided that the Qualified Beneficiaries have 90 
days after the date the Employer notifies the 
Qualified Beneficiary that the Employer is 
making the health care coverage options available, 
to make this election. If the Employer allows this 
option, it must make this election available to 
active participants as well. 

SPECIAL ELECTION 

If a Qualified Beneficiary would be eligible for 
the premium reduction under the Act had he or 
she originally elected COBRA coverage, he or she 
will have an additional 60 days to make a 
COBRA election after the date of the required 
notice. This additional COBRA election will not 

extend the total period of COBRA coverage from 
the date of the qualifying event (e.g. if a Qualified 
Beneficiary experienced an involuntary 
termination on October 1, 2008, and did not elect 
COBRA coverage, the Qualified Beneficiary’s 
election of COBRA coverage pursuant to this 
special election starts the COBRA continuation 
period as of the date of the election but does not 
extend COBRA coverage beyond the applicable 
COBRA coverage period measured as of October 
1, 2008).  

ADDITIONAL GUIDANCE 

The Act calls for the Secretary of the Treasury to 
issue regulations which will provide further 
details on the Act’s provisions. Also, as indicated 
above, the Department of Labor must provide a 
model notice by March 17. 

*** 

The foregoing is merely a discussion of the Act 
and is not intended to provide legal advice. If you 
would like to learn more about this topic or how 
Pryor Cashman LLP can serve your legal needs, 
please contact Joshua Zuckerberg at (212) 326-
0885 or Matthew O. Young at (212) 326-0179.  
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