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Uniform Commercial Code $6 9-302,9401 (1) ( c) [2005]; S & D Petroleum Co., v Tamsett, 

144 AD2d 849 [3d Dept 19881). 

The gravamen of this legal malpractice claim is that defendants’ alleged failure tb perfect 

plaintiffs security interest and subsequent failuro of the credit bid deal caused plaintiff damages. 

Plaintiffs allege that if the credit bid deal proceeded as intended, Dry Ice would have avoided 

liquidation and transformed sufficiently to generate enough profits to pay off its debts and 

generate income for plaintiff. 

Defendants dispute plaintiffs claim that Morrison’s untimely perfection of the loan 

documents was the “but for” cause of plaintiffs alleged damages and maintain that plaintiff will 

not bo able to set forth a supporting factual basis for its allegations. According to defendants, 

the “bare legal conclusions set forth in the Complaint” that Dry Ice could have avoided 

liquidation and transformed sufficiently to generate income arc “inherently incredible” and are 

“flatly contradicted by the outcome of the underlying bankruptcy proceedings” (set Defendant’s 

Memorandum of Law at 1 1, annexed to Defendant’s Motion to Dismiss). According to 

defendants, there are a myriad of reasons why Dry Ice failed, and any allegation of damages is 

plerc speculation. 

However, as noted above, at this preliminary stage in the litigation, MCPF need only 

dlage, not prove the prbximate causa element of its dah (see, Gamiel Y Curtis & Rless-curth, 

P.C., 16 AD3d 140, supra). Moreover, the facts, which mwt be accepted as true, and accorded 

the benefit of every possible favorable inference, sufficiently set forth MCPF’s claim that but for 

defendant’s alleged negligence in failing to perfect its security interests, the resulting allegcd 

damages would not have been suffered. 
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Defendants are correct that the “but for” causation requirement in legal malpractice 

actions necessitates that the plaintiff prove “a case within a case,” because it demands a 

hypothetical re-examination of the events at issue absent the alleged legal malpractice ( Weil, 

Gotshal & Manges, LLP v Fashion Boutique of Short Hills, Inc., 10 AD3d 267 [l“ Dept 20041, 

and that absent such pleading and proof of a favorable outcome a case must be dismissed (rd; 

Tortura v Sullivan Papain BlockMcGrath & Cannavo, PC., 21 AD3d 1082 [2d Dept 20051. 

Here, however, MCPF sufficiently alleged in the detailed Co$npla.int that defendants were 

retained to support plaintiff in the loans to Dry Ice and that they were negligent in failing to 

timely perfect their security interest, which had a direct impact on the credit bid deal, thereby 

undermining the ability of MCPF from having a more favorable outcoma by realizing and 

recovering on its advances, as well as depriving it of the opportunity to realize additional return8 

from Dry Ice. 

Moreover, although it is true that where proof is speculative and conclusory, a legal 

malpractice action must be dismissed (Russo v Feder, Kasovih, Issacson, Weber, Skala & Bass, 

301 AD2d 63 [ 1” Dept 20021, since mere speculation about a loss resulting fiom the attorney’s 

omission is insufficient to make out a prima facie case of legal malpractice (Plymouth Org. Inc., 

v Silverman, Cllura & Chernis, 21 Ad3d 464 [2d Dept 2005]), however, at this pre-discovery 

stage, MCPF need only plead “allegations fiom which damages attribupble to [defendant’s] 

conduct might be inferred’ (InKine Pharm Co Y Coleman, 305 AD2d 15 1,152 [ 1 It Dept 20031 

(quoting Tenzer, Greenblatt, Fallon & KupZan ElZenberg, 199 AD2d 45 [Im Dept 19931). Here, 

it may be reasonably inferred that plaintiff sustained a minimum of $300,000 in damages as a 

result of the loan it made to Dry Ice, after defendant allegedly assured plaintiff that its secured 
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statw would not be affected by the alleged untimely filing (Complaint at 7 22). In addition, it 

may be reasonably inferred that plaintiff may be able to support future damage calculations 

based upon projections from Dry Ice's sales data and track record that were allegedly created to 

prepare for the credit bid deal (Complaint fl21-41). The parties should conduct discovery and 

move for summary judgment, if appropriate, upon completion. Thus, defendant's motion to 

dismiss the fmt cause of action is denied. 

In the second case of action plaintiff asserts that defendant breached its fiduciary duty to 

plaintiff by failing to file the lien. A claim of breach of fiduciary duty which is duplicative of a 

legal malpractice claim must be dismissed (Sonnenschine v Giacomo, 295 AD2d 287 [ 1"' Dcpt 

20031). Plaintiffs second cause of action docs not add anything to the claim of legal malpractice 

md therefore must be dismissed. 

Accordingly, it is 

ORDERED that the motion to dismiss is granted to the extent that the second cause of 

action for breach of a fiduciary duty is dismissed. 

Dated: (f ' i o *  
'' Hon. Doris Llng-Cohan, JSC 
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