








" Defendants are correct that the “but for” causation requirement in legal malpractice
actions necessitates that the plaintiff prove “a case within a case,” because it demands a N
hypothetical re-examination of the events at issue absent the alleged legal malpractice (Weil,
Gotshal & Manges, LLP v Fashion Boutique of Short Hills, Inc., 10 AD3d 267 [1* Dept 2004],
and that absent such pleading and proof of a favorable outcome a case must be dismissed (1d;

. Tortura v Sullivan Papain Block McGrath & Cannavo, PC., 21 AD3d 1082 [2d Dept 2005].
Here, however, MCPF sufficiently alleged in the detailed complaint that defendants were
retaiﬁed to support plaintiff in thc loans to Dry Ice and that they were negligent in failing to
timely perfect their security interest, which had a direct impact on the credit bid deal, thereby
undennim'ng the ability of MCPF from having a more favorable outcome by realizing and
recovering on its advances, as well as depriving it of the opportunity to realize additional returns
from Dry Ice.

Moreover, although it is true that where proof is speculative and conclusory, a legal
malpractice action must be dismissed (Russo v Feder, Kasovitz, Issacson, Weber, Skala & Bass,
301 AD2d 63 [1" Dept 2002], since mere speculation about a loss resulting from the attorney’s
omission is insufficient to make out a prima facie case of legal malpractice (Plymouth Org. Inc.,
v Silverman, Cllura & Chernis, 21 Ad3d 464 [2d Dept 2005]), however, at this pre-discovery "
stage, MCPF need only plcad' “allegations from which damages attributable to [defendant’s]
conduct might be inferred’ (InKine Pharm Co v Coleman, 305 AD2d 151,152 [1* Dept 2003]
(quoting Tenzer, Greenblatt, Fallon & Kaplan Ellenberg, 199 AD2d 45 [1™ Dept 1993]). Here,
it may be reasonably inferred that plaintiff sustained a minimum of $300,000 in damages as a

result of the loan it made to Dry Ice, after defendant allegedly assured plaintiff that its secured
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status would not be affected by the alleged untimely filing (Complaint at §22). In addition, it
may be reasonably inferred that plaintiff may be able to support future damage calculations
based upon projections from Dry Ice’s sales data and track record that were allegedly created to
prepare for the credit bid deal (Complaint 9§ 21-41). The parties should conduct discovery and
move for summary judgment, if appropriate, upon completion. Thus, defendant’s motion.to
dismiss the first cause of action is denied.

In the sccond case of actiop plaintiff asserts that defendant breached its fiduciary duty to
plaintiff by failing to file the lien. A claim of breach of fiduciary duty which is duplicative of a
legal malpractice claim must be dismissed (Sonnenschine v Giacomo, 295 AD2d 287 [1" Dept
2003]). Plaintiff's second cause of action does not add anything to the claim of legal malpractice
and therefore must be dismissed.

Accordingly, it is

ORDERED that the motion to dismiss is granted to the extent that the second cause of

action for breach of a fiduciary duty is dismissed.

Dated: '7/(“{ , 2008 | M—/

“ Hon. Doris Ling-Cohan, JSC
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